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REGULATION BY COMMISSION 

BY SAMUEL O. DUNN 



The spread of regulation of business by administrative 
commissions is one of the most marked and important 
politico-economic developments in the United States in this 
generation. The policy was first applied by a few States 
to railways. It has now been adopted as to railways by the 
Nation and most of the States, and has been extended by 
several States to public utilities of many kinds. Recently 
men prominent in business and politics have advocated 
regulation of large industrial concerns by commissions as 
a substitute for their regulation, or, rather, dissolution, un- 
der the Sherman Act. 

The development of the policy of regulation by commis- 
sion has grown out of the belief that lawmaking bodies, 
courts, and ordinary executive officials are incompetent to 
deal with the problems raised by unsatisfactory relations 
between public utilities and the public. The legislatures 
cannot deal with these problems intelligently and effectively, 
because to do so requires a body possessing expert knowl- 
edge and in practically continuous session. In both of these 
respects lawmaking bodies are deficient. The courts cannot 
satisfactorily deal with these problems because they lack 
expert knowledge and have many other kinds of business to 
transact, and because their slow, cumbrous, and formal 
process excludes classes of evidence which, while logically 
irrelevant to a lawsuit, are precisely the considerations that 
would influence a business man in deciding a business 
proposition. The ordinary executive or law-enforcing of- 
ficials are incompetent to deal with the problems of regula- 
tion because they lack expert knowledge, because they have 
other and entirely differing duties to perform, and because 
a regulating body should approach its work in a judicial 
spirit which is incompatible with the executive spirit by 
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which the ordinary law-enforcing officials should be ani- 
mated. 

It long seemed that we must accept either unregulated 
management of public utilities, with its attendant abuses; 
or unwise and inefficient regulation by the courts and legis- 
latures; or public ownership. It was out of this confused 
condition of affairs that there grew up the idea of creating 
commissions having at once legislative, judicial, and ad- 
ministrative functions, and especially qualified and em- 
powered to deal solely with this problem of public regula- 
tion. 

Many persons regard the development of the regulating 
commission with much enthusiasm and optimism. They 
consider it a great discovery in political science, and think 
it the best if not the only means by which we can steer clear 
of both the Scylla of uncontrolled and rapacious private 
management and the Charybdis of public ownership. The 
principle underlying regulation of public utilities by com- 
mission is sound. But sound principles are valueless without 
sound practice. Whether our practice will be sound will 
depend mainly on two things — the personnel of the com- 
missions, and their legal powers. 

We have recently given much attention to their powers. 
We have conferred on many of them very great authority. 
We have given much less attention to the question of the 
kind of men who should exercise this authority. But in all 
political and business affairs the kind of men to whom au- 
thority is intrusted is as important as the amount and char- 
acter of the authority conferred. Capable, public-spirited 
men will accomplish much more good with small powers 
than incapable, self-seeking men with large powers. In 
truth, the greater the powers you give incompetency, espe- 
cially if it be associated with selfish ambition, the less is the 
good and the greater the evil it will usually do. 

The disqualifications of legislatures, courts, and ordinary 
executive officials for the regulation of business suggest some 
of the qualifications that ought to be possessed by the mem- 
bers of regulating commissions. Ability, expert knowledge, 
fairness in utterance and act, moral courage to resist public 
opinion when it is wrong, as well as to enforce their duty 
on refractory public utility managements when they are 
wrong — these are prime essentials. While some members 
of our regulating commissions have had the needful quali- 
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fications in a high degree, many of them have hardly had 
them at all. In more cases State commissioners have been 
elected chiefly because, as politicians and lawyers, they have 
participated in agitation and litigation against the railways. 
Such men can hardly be nnbiased. Most of the commis- 
sioners have been wanting in expert knowledge ; many have 
been without business capacity or professional attainments 
and ignorant of elementary economic principles. 

By what means may we more generally secure for the 
commissions the sort of men of which they ought to be com- 
posed? First, we must pay their members reasonable 
salaries. We may get able men to serve temporarily in 
emergencies for inadequate pay; but we cannot long retain 
capable men in the public service for small compensation. 
The salaries now paid are usually too low. In New York 
the salary is fifteen thousand dollars a year, which certainly 
ought to be ample even there. In a very few States it is 
five thousand dollars, or a little more. In most of them it 
is less than this; in some only twelve hundred to fifteen 
hundred dollars. It is impossible to believe that in a large 
and important State competent men can be induced to sit 
long on a commission for less than five thousand dollars to 
ten thousand dollars. The members of the Interstate 
Commerce Commission are paid ten thousand dollars. In 
view of the high qualifications they should possess and the 
laboriousness and extreme importance of their duties they 
should be paid more. 

Secondly, the kind of men chosen depends largely on the 
mode of choice. Reason would suggest, and experience 
shows, that qualified men are more apt to be secured by 
appointment than election. Occasionally capable men are 
elected ; and frequently unfit men are appointed ; but on the 
whole the appointive commissions are superior in personnel 
to the elective. The voters have both less fitness and less 
opportunity to select good men than the Governor of a State 
or the President of the United States. Almost every one 
of the shining examples of wholly unfit commissioners is a 
product of election. 

Third, the term of office should be fairly long — certainly 
not less than four years, and preferably lonsrer. The duties 
are not only technical, but they relate to a diversity of sub- 
jects. Railway commissions now regulate railway traffic, 
operation, and accounting, and in some States the issuance 
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of securities. On railways only the higher executive officers 
usually have a working knowledge of all the various depart- 
ments, and most students of railway matters outside of rail- 
way service specialize along only one or a few lines. There- 
fore, a new commissioner, even though formerly a railway 
officer or a diligent student of railway affairs, is apt to have 
a knowledge of only one or a few branches of the railway 
business. As commissions deal with all branches of the busi- 
ness, their members must, if they are to perform all their 
duties fairly and intelligently, be given long terms so that 
they may acquire the broad knowledge and experience that 
the performance of all their duties requires. The members 
of the Interstate Commerce Commission are appointed for 
seven years, and we seem now to have definitely adopted the 
wise practice of repeatedly reappointing those who desire 
reappointment. The terms of the members of most State 
commissions are very short; and there are frequent changes 
in them. "When commissions regulate not only railways but 
all kinds of public utilities, the need for appointing their 
members for long terms, and profiting by their experience 
by repeated reappointments, is much greater than when 
they regulate only railways. There is a general tendency 
to thus extend the jurisdiction of commissions originally 
created to regulate railways only. 

Finally, the commissioners should be possessed when 
they are chosen of special knowledge of the businesses they 
are to regulate. There is a feeling that officers of railways, 
the most important utilities subjected to regulation, would, 
if chosen to commissions, be somewhat biased in favor of the 
railways. That probably would be true in some cases. But 
surely they are no more apt to be biased in favor of railways 
than shippers or politicians who have participated in agita- 
tions against them are apt to be biased against them; and 
it is hard to see in what way the one kind of bias is any 
better or worse than the other. 

However, it is not necessary to go to the public utilities 
themselves for men having some special qualifications for 
commissioners. In Germany, the " land of damned pro- 
fessors," as Palmerston called it, the government has 
learned to make good use in public affairs of earnest and 
intelligent students. No one questions that B. H. Meyer is 
one of the fairest, ablest, and best-equipped members of the 
Interstate Commerce Commission. Mr. Meyer formerly 
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served on the Wisconsin Commission, and before that was 
a professor in the University of Wisconsin, where he special- 
ized on transportation. 

It is not meant to suggest that we should fill our com- 
missions with university professors, but merely that our 
commissions would be much strengthened and our policy of 
regulation much improved if we would put fewer politicians 
on them, and more men, such as Mr. Meyer, who have de- 
voted themselves to the study of the problem with which 
regulating bodies must deal. Unfortunately, we have never 
had much use in public affairs in this country for the man 
who prefers investigation to guessing and meditation to 
agitation. 

President Hadley, one of the earliest and greatest of 
academic students of transportation in the United States, 
years ago pointed out that a railway commission having the 
right sort of personnel does not need to possess or exercise 
extensive coercive legal powers in order to be an effective 
regulating body. The Massachusetts Eailroad Commission 
has never possessed extensive legal powers; yet no com- 
mission ever has done work at once more effective and 
salutary than the Massachusetts Commission did in its early 
history. This was because it was dominated by Charles 
Francis Adams, a man having in eminent degree all the 
qualifications of a great public utility commissioner. As 
Dr. Hadley has said: " This absence of specific powers was 
just what Mr. Adams welcomed. It threw the commission 
back on the power of common sense — which does not seem 
as strong as statutory power to prosecute people and put 
them in prison, but which in the hands of a man who pos- 
sesses it is actually very much stronger." The great in- 
fluence that a commission may exert while possessing very 
limited statutory powers is illustrated by the fact that in 
the long life of the Massachusetts Commission the railways 
have failed to act in accordance with a formal recommenda- 
tion made by it in only a single unimportant instance. 

However, I am not one of those who now believe in what 
are called " weak " commissions. I believe in strong com- 
missions — strong in personnel, and strong in the power to 
compel the managements of public utilities to do what they 
should when compulsion is necessary. Compulsion would 
be necessary less frequently if our commissions were uni- 
formly fair and expert; but that it is often necessary there 

vol. cxcix. — no. 699 14 
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is no doubt. But, as the Supreme Court of the United States 
said in one case, ' ' the public is not a general manager of the 
railways "; nor is it a general manager of other public 
utilities. Public utilities are not public property with which 
the public may legally or equitably do as it pleases. The 
public may become their general manager by becoming their 
owner; but it has no right to assert the authority of man- 
agement until it is prepared to assume the responsibility 
and bear the expenses of management and ownership. Not 
only has it no right to do so, but for it to do so would be 
highly inexpedient. Public management of public utilities 
under public ownership might succeed. Public regulation 
of private property may succeed. Public management of 
private property could not succeed. It would involve 
divided responsibility in its worst form. There would be 
incessant struggles between the officers selected to repre- 
sent the owners, seeking to recover the authority they had 
lost, and the authorities representing the public, seeking to 
hold the authority they had gained. Each side would exert 
itself more to nullify the work of the other than by its own 
policy to get results. The capital needed for adequate de- 
velopment would not be forthcoming; for the public could 
not lay it out so long as the ownership was private, and 
private capitalists would not — probably could not — supply 
it while the management was public. The resulting condi- 
tions would be intolerable, and both the owners of the utili- 
ties and the public might throw themselves into the arms of 
government ownership as the only haven of escape. 

Where, then, does the proper jurisdiction of the manage- 
ment end, and that of the regulating commission begin? 
We shall most accurately trace the line of demarcation if 
we consider the precise nature of a public utility. A public 
utility has been denned by the courts as private property 
affected with a public use. The same meaning has been 
conveyed when it has been said that a public utility is private 
property devoted to a public service. The property is as 
private in its ownership as a farm or store or factory. It 
is the fact that it is devoted to the service of the public that 
gives the public a right to regulate it. There are water 
plants, electric light and power plants, gas plants, and small 
railroads that are private not only in their ownership, but 
also in their service; and the public has no more right or 
power to regulate them than any other strictly private busi- 
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ness. It is when, and because, property is devoted to the 
service of the public, and that thereby there is established 
a most important relation between its owners and managers 
and the public, that the right and power of the public to 
regulate emerges. Continuing to be private in its ownership, 
its owners retain both the moral and the legal right to man- 
age it as they see fit so long as it renders good service to 
the public at reasonable rates. It remains the province of 
the management to perform in the first instance all the func- 
tions performed by the management of anv business concern 
— to fix the rates to be charged, to determine the amount 
and character of the service to be rendered, and to decide 
how the company's financial necessities shall be provided 
for. And if the rates fixed are all fair and reasonable, if 
the service rendered is adequate and good, if the financing 
is honest and conservative, there is nothing for any regulat- 
ing body to do. 

But experience has shown that the managers of public 
utilities, being human, are just as good and just as bad as 
the rest of mankind. There are farmers who put all the 
large apples at the top of the barrel, and sell impure milk 
to poison little children. There are merchants who sell 
short weight. There are manufacturers who underclassify 
the goods they ship and thereby rob the railways. And 
there are some managers of public utilities who, having the 
same human shortcomings as some farmers, some merchants, 
and some manufacturers, seek to exact excessive rates, to 
discriminate unfairly in their charges, and to render service 
that is poor and inadequate. It is to stop and prevent these 
abuses that regulating bodies are created. 

In brief, the proper function of the management is execu- 
tive in the broadest sense ; that of the regulating commission 
corrective. This is the only rational and practical view of 
the matter. For no commission exercising regulating au- 
thority over numerous utilities can possibly acquire that 
intimate knowledge of all the conditions and needs of the 
business of each of them which their managers have, and 
which is essential to their wise and efficient management; 
and, therefore, when the commission oversteps the limits 
of its appropriate field its influence ceases to be intelligent 
and corrective, and begins to be ignorant, meddlesome, and 
harmful. 

There are several important phases of the business of 
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public utilities to which the corrective authority of the 
regulating commission may, should, and in many cases does, 
apply. Practically all commissions have considerable, and 
many large, authority over rate-making. Many persons think 
commissions should have authority to initiate all rates. But, 
in the railway business at least, the initiation of rates is 
plainly a function of management. No commission can pos- 
sibly know so well what the rates as a whole can and ought 
to be made as the traffic men of the railways. But the judg- 
ment of the traffic men at times goes wrong; they are at 
times influenced by considerations out of harmony with the 
rights and interests of the public; and commissions ought 
to have the power, after full investigation, to order needed 
changes in the specific rates or schedules of rates which 
they have investigated. Their authority should include the 
raising as well as the reducing of rates, for often an unfair 
discrimination may better be corrected by raising a rate 
that is too low than by reducing one that is too high. The 
Interstate Commerce Commission has not power to raise 
a rate; but some of its principal members, and perhaps all 
of them, believe it ought to have that power. 

Commissions often have been given less authority over 
physical operation than over rate-making. There seems no 
sound ground for this. There appears no good reason why 
they should not have the same authority, after full investiga- 
tion, to issue orders to correct defects of service as defects 
in the rate structure. Congress and the State legislatures 
have been passing numerous laws to regulate the hours of 
service of railway employees, the number of men in railway 
train crews, the kind of head-lights that shall be used on 
locomotives, etc. There is just as much reason why matters 
such as these should not be regulated by legislatures and 
why they should be regulated by public-utility commissions 
as there is why rates should be regulated by the commissions. 
Regulation of operation, to be fair and beneficial, requires 
just as thorough investigation, just as much impartiality, 
and just as much expert knowledge as regulation of rates. 
Most of the laws for the regulation of railway operation 
that have been passed recently, such as full-crew laws, and 
laws to regulate the length of freight - trains, have been 
passed in the name of safety. But many of them do not 
seem intended to promote safety, and are not adapted to 
save a single limb or life. They increase the number of 
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men that railways must employ; and their only effect, so 
far as the public is concerned, is to tend to increase the cost 
of transportation. The lawmakers have passed many of 
them either ignorantly or to win votes. A lawmaker who 
permits himself to be bribed with the votes of labor is not 
a whit better than one who permits himself to be bribed with 
the money of capital. 

One of the most important matters with which public 
regulation should deal is the relations between railways and 
other public utilities and their employees. The Federal 
Erdman Act, as recently amended by the Newlands Act, 
creates a mediation board of three members whose duty it is, 
when a strike or lockout of employees concerned with the 
operation of trains is threatened on railways, to tender their 
good offices to prevent a rupture. If mediation fails, the 
law provides for voluntary arbitration by a board composed 
of two representatives of the railways, two representatives 
of the employees, and two representatives of the public. 
While arbitration under the act is voluntary, proceedings 
may be brought in a court of equity to enforce the award. 
This law is an improvement over the original Erdman Act; 
but it is very defective in some important respects. The 
controversy between the Eastern railways and their engi- 
neers last year was submitted to arbitration by a board 
composed of five eminent and disinterested citizens — Oscar 
S. Straus, of New York; Charles B. Van Hise, president of 
the University of Wisconsin; Frederick N. Judson, of St. 
Louis; Albert Shaw, editor of the Review of Reviews; and 
Otto M. Eidlitz, former president of the Building Trades 
Association of New York — and one representative of the 
railways, Daniel Willard, president of the Baltimore & Ohio ; 
and one representative of the employees, P. H. Morrissey, 
formerly head of the Brotherhood of Bailroad Trainmen. 
This board, after a thorough investigation, fully discussed 
in its report the railway labor situation and recommended 
certain important legislation. Becognizing the great harm 
to the public that would be caused by a tie-up of the rail- 
ways and the equal or greater harm that would result 
from a long series of unreasonable and unjust settle- 
ments of labor controversies, the board recommended 
the creation of national and State wage commissions 
and the prohibition of strikes and lockouts until after arbi- 
tration. Strikes and lockouts on public utilities should, in 
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the interest of the public welfare, be prohibited until after 
arbitration, at least ; and each arbitration board should con- 
tain a clear majority of representatives of the public. There 
seems no very good reason why differences between public 
utilities and their employees should not be settled by the 
usual regulating commissions. They arbitrate differences 
between shippers and railways as to how much the shippers 
shall pay the railways. Why should they not also arbitrate 
differences between the railways and their employees as to 
how much the railways shall pay the employees? Is it not 
best that the same body shall look at both sides of the ledger 
— that the body that regulates the income of public utilities 
shall also regulate their outgo? 

Eegulation by commission often extends to the finances 
of public utilities, relating to the issuance of securities by 
them or to the profits they are permitted to earn, or to both. 
The most thorough and expert investigation of the subject 
of regulation of security issues ever made was that by the 
Eailroad Securities Commission, of which President Had- 
ley of Yale was chairman, and which rendered its report in 
1911. That commission expressed the opinion 

that it is far more important to ascertain just what are the facts con- 
cerning the issue of securities and what is actually done with whatever 
money has in fact been realized from the stock which is issued, than 
merely to make sure that the par value of the stock was paid in at the time 
of issue. 

It said that if railway rates were materially influenced 
by the amount of the outstanding securities it would be 
desirable for securities to be issued under governmental 
regulation, but it believed 

that the amount and face value of outstanding securities has only an 
indirect influence on the making of rates, and that it should have little, 
if any, weight in their regulation. ... If railroad securities were to 
be issued only after express authorization of each particular issue by 
the Interstate Commerce Commission or other governmental agency, it 
is difficult to see how the government could thereafter escape the moral, 
if not the legal, obligation to recognize these securities in the regulation 
of railroad rates. . . . The possible consequences of such a system are too 
serious to warrant its adoption at the present time. 

The Commission therefore confined itself to recommending 
legislation to require each railway to file with the Inter- 
state Commerce Commission prior to the date of issuance 
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of any securities, a full statement of their character and 
amount; to furnish to the Commission, at such times as it 
may require, full statements of its financial transactions 
which the Commission may make public at its discretion; 
and to compile, for the information of its stockholders, such 
information and in such form as the Commission may re- 
quire regarding its financial transactions during the fiscal 
year, and any interests that its directors may have in any 
transaction under investigation. 

These are eminently wise recommendations; but they 
have not been acted on by Congress, which seems likely to 
pass more radical legislation — legislation which will be less 
wise in proportion as it is more radical. The purpose of 
regulation of security issues is to prevent over-capitalization 
of railways, with the evils attributed to it, some of them 
very real and some fanciful. But before we attempt to 
prevent over-capitalization it might be well to decide what 
it is ; and few persons agree on a definition of it. A railway 
like the Chicago Great Western, with a capitalization of 
eighty-five thousand dollars a mile; gross earnings of 
eighty-five hundred dollars a mile; net earnings of but 
twenty-one hundred and twenty-nine dollars a mile, 
and neither paying nor earning anything on its stock, is 
obviously over-capitalized. Equally obvious is it that a 
railway like the Delaware, Lackawanna & Western, with 
gross earnings of forty thousand dollars a mile, net earn- 
ings of sixteen thousand dollars a mile, a capitalization of 
only thirty-three thousand dollars a mile, and paying reg- 
ular dividends of twenty per cent., and frequently extra 
dividends, is greatly under-capitalized. Its property could 
not be reproduced for several times its capitalization. 
When we leave such extreme examples our definition of 
over-capitalization, and idea of what should be done about it, 
become a matter of the point of view. Do we mean by it 
that securities have been issued as a bonus or sold at a 
discount? That has been done, and it can be prohibited; 
but this would seriously interfere with the construction of 
new, independent railways, which seldom can market any 
securities at par except bonds, and bonds only when they 
bear a very high rate of interest or a stock bonus is given 
with them. Do we mean by over-capitalization security is- 
sues in excess of cost? But in few if any cases do we know 
or can we ascertain the cost of the original construction of 
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and the permanent improvements in our railways. Do we 
mean that capitalization exceeds the present cost of repro- 
ducing the railways? Congress has now provided for a 
valuation of railways by the Interstate Commerce Com- 
mission ; and perhaps after it is made security issues might 
be based on it. But it is practically certain that if the cost 
of reproduction is given preponderant weight in the valua- 
tion, as the decisions of the Supreme Court indicate it must 
be, the valuations of most railways and of the railways as 
a whole will exceed their capitalization. Would we then 
authorize the railways whose capitalizations were smaller 
than their valuations to equalize them by issuing stock 
dividends? This question of regulating securities is much 
less simple than many think; and good sense dictates that 
for the present we should follow the conservative recom- 
mendations of the Hadley Commission. 

Almost every time an order is issued by a regulating body 
regarding either rates or operation net earnings are more 
or less affected. There is a, tendency to try to limit the 
profits of railways and other utilities to what is called a 
" fair return "; and there is an impression that the courts 
have held that this is the maximum they may be permitted 
to have. What the courts have held is not that public utili- 
ties may not earn more than a fair return, but that they may 
not be restricted to less. They have fixed a minimum, but 
not a maximum limit. What, if anything, a public utility 
may earn in excess of the so-called " fair return," usually 
placed at six or seven per cent., is a question for the regulat- 
ing body to determine, and should be dealt with by it as a 
matter of public expediency. Public expediency dictates 
that the return permitted to be earned shall be sufficient to 
attract enough capital into public utilities to enable them 
to render good and adequate service ; and that efficient man- 
agement shall be rewarded with larger returns than in- 
efficient management, because if it is not there will soon be 
no efficient management, 

Once the public has created regulating commissions of 
satisfactory personnel and adequate powers it would seem 
that it should be content to let them proceed with the per- 
formance of their difficult, delicate, and arduous duties with- 
out unnecessary and harmful interference. This, however, 
has seldom been done. The legislatures, after having 
created the commissions, often have passed laws for the 
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regulation of rates and operation against the judgment, and 
even over the opposition, of the commissions. In some 
States the people themselves by referendum votes recently 
have passed laws to regulate matters whose regulation was 
within the special scope of the commissions' authority. 
This is contrary to sound principles of regulation by com- 
mission. Again, after having adopted special laws for the 
regulation and control of public utilities, we have applied 
to them Federal and (in many cases) State anti- trust laws, 
whose object is to enforce competition. Now, competition 
in rates, in the ordinary sense, and effective and wholesome 
public regulation are incompatible. You cannot have com- 
petition in, and effective regulation of, railway rates at the 
same time, any more than you can at the same time ride 
two horses going rapidly in opposite directions. The main 
aim of regulation of rates is to prevent unfair discrimina- 
tion in rates. But competition inevitably leads to dis- 
crimination. When railways compete in rates they in- 
evitably compete harder for the business of large shippers 
than of small shippers. That means secret rates and rebates, 
which are in violation of the Interstate Commerce Act, the 
provisions of which the Interstate Commerce Commission 
exists chiefly to enforce. 

The true theory of regulation by commission seems to be 
this: The management of public utilities should be left in 
the hands of the owners or those that they choose to repre- 
sent them. The regulating commissions should be made 
strong enough in personnel and statutory power to exercise 
corrective authority over the managements when the acts 
of the managements are unreasonable and unjust to the 
public. And such commissions having been created, they 
should be left free to perform their duties without inter- 
ference from the public or any public body except the courts, 
and then only when it can be shown that the commissions 
have exceeded their constitutional authority in a manner 
plainly unreasonable and unjust to the concerns over which 
their jurisdiction extends. The success of regulation prob- 
ably will be in proportion to the consistency, fairness, and 
integrity with which we carry out these principles. 

Some people think that the courts should have no au- 
thority to review and set aside orders of regulating com- 
missions unless they are confiscatory. It has been contended, 
not only that this ought to be, but that it is the law. The 
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making of rates, the Interstate Commerce Commission said, 
in its annual report for 1911, is a legislative function. 
" That being so, the discretionary power involved in reach- 
ing a conclusion that a particular rate is or is not reasonable 
for the future, or that a particular discrimination is or is 
not undue, is a legislative discretion which cannot be re- 
viewed by the courts." The same reasoning would equally 
limit the power of the courts to review orders regarding 
service and other matters. The Supreme Court of the 
United States in a recent decision* has refused to accept 
this theory. It holds that such authority as the commission 
has claimed, 

however beneficently exercised in one case, could be injuriously exerted 
in another; is inconsistent with rational justice, and comes under the Con- 
stitution's condemnation of all arbitrary exercise of power. 

In other words, the railway or other public utility can al- 
ways appeal to the courts, not only to determine if an order 
of a commission is confiscatory, but to determine if it is 
reasonable and based on substantial evidence. The courts 
may not annul an order of a commission unless it is plainly 
unreasonable. But when it is so they must set it aside. 

The main principle on which the Government of the 
United States rests is that it should be a government of 
laws and not of men ; that no one should have his life, liberty, 
or property taken without the right to be fully apprised of 
the reason and to appeal to the courts to determine if the 
taking is just. The doctrine that regulating commissions 
or other administrative bodies should be given any arbi- 
trary power over public utilities is simply the doctrine that 
the property rights of the owners of public utilities should 
not be given the same protection as the property rights of 
other persons. It is a doctrine that seems inherently wrong 
and unjust; at least it is one that the Supreme Court has 
condemned as unconstitutional. On the other hand, the 
decisions of the courts leave an ample field for administra- 
tive regulating commissions to work in and to accomplish 
all of the great good which, with a suitable personnel and 
large powers, it is practicable for them to accomplish. 
* I. C. C. & U. S. vs. L. & EL E. E. Co. 

Samuel 0. Dunn. 



